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Why should buyers complete Phase I l
ESA's ?

» Federal Law - 42 § 9601
+ Federal Regulation - 40 CFR 312

+ CERCLA provides liability protections for certain
landowners and potential property owners who'did not
cause or contribute to contamination at the property:and
can demonstrate compliance with specific provisions
outlined in the statute, including conducting All
Appropriate Inquires (AAl) into present and past uses of
the project.
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es of Purchasers (CERCLA)

Innocent Landowner
+ No prior knowledge of contamination
Bona Fide Prospective Purchaser
- Purchase with knowledge but not responsibility
Contiguous Property Owner
- Adjacent to contamination
Indicia of Ownership
- Holds property to protect security interest

PHASE I ESA — Acceptable
Standards

“Parties purchasing potentially contaminated
properties may use the ASTM E1527-21
standard practice to comply with the all
appropriate inquiries requirements of the
Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA).
This rule does not require any entity to use
this standard.”

LTAMS
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PHASE I ESA - Acceptable
Standards

+ “Any party who wants to claim protection from liability
under one of CERCLA's landowner liability protections may
follow the regulatory requirements of the All Appropriate
Inquiries Rule at 40 CFR part 312, use the ASTM E1527-13
“Standard Practice for Phase I Environmental Site
Assessments,” use the ASTM E2247-16 “Standard Practice
for Environmental Site Assessments: Phase I Environmental
Site Assessment Process for Forestland or Rural ProPerty,"
or use the standard recognized in this direct final rule, the
ASTM E1527-21 standard, to comply with the all
appropriate inquiries provision of CERCLA. “

“EPA approval of E1527-21 does not disallow the use of the
previously recognized standards (ASTM E1527-13 or ASTM
E2247-16)"




Phase I and II Environmental Site l
Assessments

- ASTM Standards
« E1527 Phase IESA
- E 1528 Transaction Screening
+ E1903 Phase II Site Assessment
« E 2247 Phase I ESA for Forests and Rural Property

Summary of 1527 updates (2021)

New definition for Recognized
Environmental Condition (REC)

New definition for Historical REC's
New REC - Controlled REC

Per- and Polyfluoroalkyl Substances - PFAS not
included

Expands use of historical sources

Other misc.
LTAMS

Mississippi
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% E1527
Tallawing two methods:

631 Method | T ? Such s Preliminary Tite Reports and Tile
Commitmenis’ wer may rely on tith issurance documentaty mmsonly faskioned as preliminary titde reports or title
commitments, which W Teepa ST alferng title insurance for the subject property transaciion io identify
emvirommenta liens ar AULs filed o recarded against the nubject property. Title insarance documentation imvolves a relizble
review of land pirle records of pudicial records. See Appendin X 1. However, the weer (or a title professional engaged by the
user) should closely review the title insurance documentatson, particularly the areas of the documentation listing swhject
pmpﬂm encumbrances o “restrictions on record,” for indications of AULs or envireumental fews

ﬂm.m - Alternativel

P

Abiiract, AUL/Enviranmestal Licn o similrly i
research (as applicablc) for . rather than fat the  offering titke insurance. LUsers may rely
on titke search nformation reports s long as the ||l|e ‘Search information reports moct 1he following scape.

6.2.2.1 Scape of Title Search Infarmation Reports - Title search information reports shall idemtify envirommental covenants,
enviramental casements, land use covenant and ments, doclaration of land use restrictions,
envirommental land use controls, environmental use controls, envircumenral fems, of any other recorded mstrument thay
nestricts, affects, or encumbers the titke o the property duc 1o restrictions or encembrances asocisted with the presence of
hazandous sbstances of petrofewm products. Tilke search information repotts shall review land sitle records for docaments
reconled betwoen 1980 and the present, In the case of jurisdictions that rely on the judicial recoeds for filing of exviroumental
liens, the judicial recands shall als be reviewed for environmentaf fiens filed anytime between 1980 and the present. If
judicial recands are not reviewed, the fitle search infarmation report shall imclude a statement providing that the law or custom

Information is the Key

Reducing Environmental Risk v. Costs

Phase I ESA’s may not identify ‘ail
environmental risks

Tl rmetn e b ot dd by Land e Assolaton o s CLTAVE fracatonl d rfrrcsprpoes . s 10 et andd b oresert e oy i o
ol Trancll o e i om o on ) counsel and sub
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Is there risk of environmental
claims against the title policy ?

MGD v. First American Title l
5th Circuit — nonpublished opinion (2011)

- Title policy purchased as part of a 326-acre development

+ Post closing buyer learned site was a former WW II bombing
range

+ Local government refused to issue permits

+ Among several lawsuits, MGD sued First American under claim of
marketability of title

+ Lower court held it was not a defect in the title but a condition of
the property

5/3/2022
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MGD Decision - Title Insurance Coverage: l

» Coverage applies only to those claims resulting from
title defects, such as an encumbrance or cloud on
the title.

* Does not include problems relating to the use of the
property, such as environmental contamination.

Chicago Title Ins. Co. v Kumar
Mass. 1987
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Chicago Title Ins. Co. v Kumar
Mass. 1987

+ Declaratory action regarding discovery of hazardouswaste

- Phase I ESA was performed prior to closing
- Waste discovered several months later

- Possibility of a future state “super “ lien did not create title
defect under a 1970 title policy

+ ALTA policy only insures against matters affecting the title
- defects or liens or encumbrances - not physical
conditions

LTAMS
Mi

ppi

Lick Mill Creek Apartments v
Chicago Title Ins. Co Cal. 1991

Lick Mill Creek Apartments v l
Chicago Title Ins. Co Cal. 1991

« Prior property use included UST's, chemical plants and
warehouses

- Plaintiff purchased lot in 1986 to construct apartments

No liens were recorded regarding the contamination

+ Court held no need to evaluate impact of policy since
provisions provided no coverage regarding hazardous
waste

LTAMS
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Pavilion Park LLC v First American
Title Kentucky 2011

Plaintiff negotiated the contractual right to conduct an environméntal
assessment, it did not do so and purchased the Property "as is.*

Plaintiff apparently became aware for the first time of an agreed order
and restrictive covenant years after purchase, which documented (it
was recorded in the clerk’s office) a previously undisclosed and
unlawful use of the Property as a solid waste disposal site.

Neither party mentioned or identified the restrictive covenant —'or
included in the Policy

The question is whether the undisclosed restrictive covenant amounts
to a "defect in or lien or encumbrance on the title" under the Policy.

“The Policy does not insure against general unmarketability but only
when it arises from a "matter affecting the title." Also see Graoch at *3-
4. The restrictive covenant does not affect the title or the transfer of it.
Finally, the exclusion language is inconsequential where the Policy
simply does not provide coverage for a particular matter.”

Old Republic National Title v. RM Kids
Georgia (2019)

+ Pipeline leak contaminated site
- Environmental limitations place upon the
property
- No use of groundwater
- Easement for access to monitoring well
- Right of first refusal to reacquire
« Riparian buffer easement

. LTAMS
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Old Republic National Title v. RM l
Kids
- 1. Did omission of exhibit C trigger coverage?

- Held: Restrictions placed upon the property were
defects in the title

+ 2. Damages — have they been proved and does
the exemption apply
- Expert appraisers - $6 million v $1.9 million

- Evidence supported jury's finding of $4.2 million
in damages

. Mississippi l

Key Question — Does the claim affectthe
marketability of the title?

Environmental Liens

» Federal “windfall liens” - may not be filed in
local records — recorded in federal court records

+ No statutory environmental liens in Mississippi

+ MDEQ approach to cost recovery — orders with
financial assurances — not recorded in local records

» Restricted Use Covenants

Mississippi
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Mississippi Uniform Environmental l
Covenants Act

Chapter 23 Missislppl Uniform Envircomental Covenants Act (§87-23-1 - 89-23-27

Mississippi Uniform Environmental l
Covenants Act

§89-23-15. Recording of envir | covenant, and

(a) An environmental covenant and any amendment or termination of the covenan
recorded in every county in which any portion of the real property subject to the covena
located. For purposes of indexing, a holder shall be treated as a grantee.

(b) Except as otherwise provided in Section 89-23-17(b), an environmental covenant is subject to
the laws of this state governing recording and priority of interests in real property including, but
not limited to, the requirement of providing indexing instructions and preparer data, as set forth
in Section 83-5-33(3); and, the requirement to provide an acknowledgment as set forth in Section
89-3-1.

Mississippi Brownfield Program Sites.
Fiscal Yoar 2021 Anawal Report

srownfids = ——
3 4
S Sf v
B ¥
1 7 =

|

15



5/3/2022

Brownfield Sites

« All property owners directly impacted
included - adjacent property owners must be
included in the covenant if the contamination
has migrated off site

Mississippi

What is considered a “public
record” pursuant to a title policy?

.

)TA 8.1 ENVIRONMENTAL PROTECTION LIEN ENDORSEMENT

This andorsement i issued as part of
Policy Numbar

o
BLANK TITLE INSURANCE COMPANY

1. The insurance ofloded by this endorsement is oely efecive f e Land is used oris 1o be used
primariy forresidarial purpases.

TOraiting ratructon: Lt (e roevant S1te Statutes o any,  nane, specdy nane"]

. Excaptan
1 term and prosiionn fhe polcy. ) mocky any s sndoramants. i) axiend ths Dt of Pokcy o

inconsistent wih an xpeess provision of this endorsement, tis endorsement controls. Otheraize, s
ions of e podcy w

[Witness classo]
[Daie]
BLANK TITLE INSURANCE COMPANY

By:
[Authorized Signatory]

48
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ALTA ENDORSEMENT 8.2-06
‘Gommercial Environmental Protection Lien

COMMITMENT CONDITIONS

1. DEFINITIONS
“Knowlodge” or Known” Actual but ot
Land™ Aand law consbute real property. The lerm “Land” does not include
ot any rgh, e, inloresi,estale, or easement i abuling strests
g

y
10303, avenues, aBy3, lanes, ways, o Waleays, maodity of kmit

10 be insured by the Pokcy.

Mortgage” A marigags, deod ol rust, or g

“Policy”- Each title msurance. L Land 1ssued of

pursuant o this Commiment

“Proposed Insured". Each person eniied in Scheduls A as the Proposed Insured of ach Poliy 1 ba issued pursuantfo thes
Commiment

“Proposed Poicy Amount” each Policy 1o be issued
rsuant to this Commiment

TR T

EXCEPTIONS FROM COVERAGE

“This policy does not insure agains! loss or damage, and the Company will not pay costs, altornays" fees, or expenses that
arise by reason of

1 (a) Taxes or assessments that are not shown as existing lians by the records of any taxing authority that lovies
taxes or the that may result

in taxes or assessments, or nolices of such proceedings, whether or not shown by the records of such agency or
by the Public Record,

Any facts, rights, intorests, o claims that are not shown by the Public Records but that could be ascertained by &
inspection of the Land of thal may be asserted by persons in possession of the Land

3 Easemants, lians o eNCUMDrances, of claims MEFeoT, NoT SHowR Y The PUBIC ReCords

a Any encroachment, encumbrance, violation, variation, or adverse circumstance affecting the Title that would be
disclosed by an accurate and complete land survey of the Land and not shown by the Public Records.

5 Any claim to () ownership of of rights to minerals and similar substances, inciuding but not fimited 1o ores, metals,
coal, lignite, oil gas, uranium, limestane, clay, rock, sand, and gravel located in, on, of under the Land or produced
Land, whelhor such ownership or nghts arise by lease, grani, exceplion, conveyance, reservation, or
otherwise; and (b) any rights, privileges, immunities, fights of way, and easements associated therewith of
appurienant thereto, whether or not the interests or rights excepled in (a) or (b) appear in the Public Records are

shown in Schedule B

6 Any dispute as to the boundaries caused by a change in the location of any water body within or adjacent (o the
Land prior to Date of Policy, and any advers claim to all or part of the Land that is, at Dats of Policy, or was
previously, under water.

7 Taxes and assessments for the year and subsequent years and not yet due and payable.

8. The Company does not insure the area, square footage, or acreage of the land

50

LTAMS
M\s;issippi

Should a federally created
restriction or notice qualify as{@

condition that impacts
marketability of the title ?

s information s bing provided by the Lan Tite As 1pp| CLTAMS) for educationaland refeence purposes only, and s no intended o represent the ony approach to
12 information shouid not be construed ss ca orbusiness advice from or on behalf of LTAMS, and users should consut ther own legal counsel and sublect
matterexperts 1o ansure that any polcis adopted or acions taken meet the requirements unique o thelr compan.

12022 Land Title Associaton o Missisipp. Rev 04012
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Questions?

Keith Turner
Watkins & Eager

kturner@watkinseager.com
601-965-1958
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