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Claims: Where the Title 
Issues Meet the Policy

presented by:
Marc Bryant
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Policy Benefits

• Indemnity

• Defense

• Cure
• Pay Loss

Duties – Policy Obligations

Rights – Policy Options
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Covered Risks 
Insuring Agreement  

Conditions
Duties Detailed

Rights Provided
• Right to Cure

• Right to Pay Loss

Duties Given
• Duty Indemnify

• Duty Defend

Giveth

Taketh 
Away

Policy Benefits
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Duty to Indemnify

4

5

6



4/26/2022

3

� ��������	
�����������	���������������������������������� 	��


Conditions

8. DETERMINATION AND EXTENT OF LIABILITY

This policy is a contract of indemnity against actual monetary loss or
damage sustained or incurred by the Insured Claimant who has suffered
loss or damage by reason of matters insured against by this policy.

(a) The extent of liability of the Company for loss or damage under this
policy shall not exceed the lesser of

(i) the Amount of Insurance; or

(ii) the difference between the value of the Title as insured and the
value of the Title subject to the risk insured against by this policy.

Duty to Indemnify
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Duty to Indemnify

Insured Property Neighbor

(ii) the difference between the value of the Title as insured and the value

of the Title subject to the risk insured against by this policy.
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(ii) the difference between the value of the Title as insured and the value

of the Title subject to the risk insured against by this policy.

Insured Property Neighbor Insured Property Neighbor

Value without the Easement
$200,000

Value with the Easement
$180,000

DIV
$20,000

Duty to Indemnify
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Conditions

8. DETERMINATION AND EXTENT OF LIABILITY

This policy is a contract of indemnity against actual monetary loss or
damage sustained or incurred by the Insured Claimant who has suffered
loss or damage by reason of matters insured against by this policy.

(a) The extent of liability of the Company for loss or damage under this
policy shall not exceed the lesser of

(i) the Amount of Insurance; or

(ii) the difference between the value of the Title as insured and the
value of the Title subject to the risk insured against by this policy.

(i) = $150,000.00

Duty to Indemnify

(ii) = $20,000.00

� ��������	
�����������	���������������������������������� 	��


(ii) the difference between the value of the Title as insured and the value

of the Title subject to the risk insured against by this policy.

Duty to Indemnify

BREAK IN CHAIN 
OF TITLE

Value as Insured
$500,000

Value Void
$0

DIV
$500,000
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Conditions

8. DETERMINATION AND EXTENT OF LIABILITY

This policy is a contract of indemnity against actual monetary loss or
damage sustained or incurred by the Insured Claimant who has suffered
loss or damage by reason of matters insured against by this policy.

(a) The extent of liability of the Company for loss or damage under this
policy shall not exceed the lesser of

(i) the Amount of Insurance; or

(ii) the difference between the value of the Title as insured and the
value of the Title subject to the risk insured against by this policy.

(i) = $480,000.00

Duty to Indemnify

(ii) = $500,000.00
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…

Duty to Defend
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Conditions

5. DEFENSE AND PROSECUTION OF ACTIONS

(a) Upon written request by the Insured, and subject to the options contained in Section
7 of these Conditions, the Company, at its own cost and without unreasonable delay,
shall provide for the defense of an Insured in litigation in which any third party asserts a
claim covered by this policy adverse to the Insured. This obligation is limited to only
those stated causes of action alleging matters insured against by this policy. The
Company shall have the right to select counsel of its choice (subject to the right of the
Insured to object for reasonable cause) to represent the Insured as to those stated
causes of action. It shall not be liable for and will not pay the fees of any other counsel.
The Company will not pay any fees, costs, or expenses incurred by the Insured in the
defense of those causes of action that allege matters not insured against by this policy.

Duty to Defend

• Retain Counsel to Represent and Defend Insured in the Lawsuit.
• We only pay for the Covered Counts
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Insured Property Neighbor

5. DEFENSE AND PROSECUTION OF ACTIONS

(a) …the Company…shall provide for the defense of an Insured in litigation...This
obligation is limited to only those stated causes of action alleging matters insured against
by this policy. The Company shall have the right to select counsel of its choice …

Duty to Defend
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Right to Cure
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Right to Cure

Conditions

5. DEFENSE AND PROSECUTION OF ACTIONS

(b) The Company shall have the right, in addition to the options
contained in Section 7 of these Conditions, at its own cost, to
institute and prosecute any action or proceeding or to do any
other act that in its opinion may be necessary or desirable to
establish the Title, as insured, or to prevent or reduce loss or
damage to the Insured. The Company may take any appropriate
action under the terms of this policy, whether or not it shall be
liable to the Insured. The exercise of these rights shall not be an
admission of liability or waiver of any provision of this policy. If
the Company exercises its rights under this subsection, it must do
so diligently.
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Insured Property Neighbor

5. DEFENSE AND PROSECUTION OF ACTIONS

(b) The Company shall have the right,…to institute and prosecute any action or
proceeding or to do any other act that in its opinion may be necessary or desirable to
establish the Title, as insured…

Right to Cure
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Insured Property Neighbor

Right to Cure
5. DEFENSE AND PROSECUTION OF ACTIONS

(b) The Company shall have the right,…to institute and prosecute any action or
proceeding or to do any other act that in its opinion may be necessary or desirable to
establish the Title, as insured…
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Insured Property Neighbor

Right to Cure
5. DEFENSE AND PROSECUTION OF ACTIONS

(b) The Company shall have the right,…to institute and prosecute any action or
proceeding or to do any other act that in its opinion may be necessary or desirable to
establish the Title, as insured…
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Right to Cure

• Unrecorded Mortgage
• Execution Defect
• Legal Description Error
• Prior Taxes
• Prior Judgment
• Prior Mortgage

5. DEFENSE AND PROSECUTION OF ACTIONS

(b) The Company shall have the right,…to institute and prosecute any action or
proceeding or to do any other act that in its opinion may be necessary or desirable to
establish the Title, as insured…
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Policy Benefits

• Indemnity

• Defense

• Cure
• Pay Loss

Duties – Policy Obligations

Rights – Policy Options

� ��������	
�����������	���������������������������������� 	��


Missed Easement for Cable
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The title 
policy 

exception:
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The 
1998 
Plat
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The easement 
for the 

telephone 
cable was 

missed and not 
specifically 
excepted on 
the policy.
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Missed Easement for Cable

Policy Benefit – Option to Cure

• Paid to Cure: $225,000                            
Cost to move the telephone cable.  
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Access and Parking
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Owner’s Policy 
Amount of Insurance = $180,000

Diminution in Value? 
$18,000
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2011
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Owner’s Policy 
Amount of Insurance = $180,000

Date of Loss – Discovery
‐ Value as insured

$2,000,000
‐ Value Subject to Easement

$1,800,000

DIV= $200,000
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Policy Benefit – Duty to Indemnify

• Loss Paid: $180,000

Access and Parking
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Frequent Questions:

• What is your most common claim?

• What is your most costly claim?

• What is your most preventable claim?
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Most Common Claim:
Prior Mortgages

Mortgages:
Sometimes mortgages can be paid down, but 
not closed out creating problems.  Recorded 
releases are the only way to know for sure the 
lien is extinguished.

Home Equity Lines of Credits:
HELOCs are hard to close out sometimes, and 
can be tough to get released after the fact.  
HELOC borrowers sometimes use their “credit 
cards” and often run the balance back up after 
closing.  This is because the HELOC was only 
paid down to $0 and not officially released.
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What to look for:
• Obtain an update to see if any new mortgages have been recorded.
• Make sure you have an updated Payoff Statement.

What to do at closing:
• Be sure to comply with all requirements of the Payoff Statement.
• Is it just “paying it down” or closing it?
• Does it require the borrower’s authorization?
• Does it have a tiny little box in the middle that needs to be checked or something 

that needs to be initialed prior to sending in?  See example on following page.

Prior Mortgages:
Potential Claims Issues from Failure to Close out Prior Mortgages
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Prior 
Mortgages
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Prior 
Mortgages
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Prior Mortgages

What to do after closing:
• Getting a Release and having it recorded is the only way to confirm it is 

closed out.  Anything short of that, you can never be sure.
• Maintain records of payoff. I would have a separate file that I kept for 

longer than required records retention period that had a copy of the 
payment, the Payoff Statement, the delivery confirmation, and cover letter 
asking for it to be closed.
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Most Costly Claim:
Real Estate Wire Fraud

• These schemes are always changing, and 
they are getting too good for people to 
catch.

• There is a burden associated with calling to 
verify wire transfer instructions.  
Nonetheless, it is essential today to call to 
verify.
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Most Costly Claim:
Real Estate Wire Fraud

What to look for:

• Any changes at all to wiring instructions.

• Especially, any changes as closing nears.

• Any misspelled words and grammatical errors in 
the email.

• Any change in the email (compare to prior emails).

• Especially, any changes as closing nears.

(yes, it is on this list twice for a reason!)
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Most Costly Claim:
Real Estate Wire Fraud

What to do if you suspect anything:
• Contact the person who sent you the email.
• Do NOT reply to the email address on the 
email.

• Do NOT call the phone number on the email.
• Independently search for the contact 
information of the sender, and reach out to 
them to ask about the changes.
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Most Costly Claim:
Real Estate Wire Fraud

E&O Policies

• Unfortunately, E&O Policies typically do not cover 
these email account compromise schemes.

• This is true even if the attorney has a cyber liability 
endorsement to the policy.

• The E&O Insurance Companies consider this social 
engineering and not cyber crime.  They see it as not 
hacking a computer, but hacking (or tricking) a 
person.
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Most Costly Claim:
Real Estate Wire Fraud

What to do if the money was stolen?

• IMMEDIATELY call your bank, and ask them to issue a recall 
notice on your wire.  Make sure to use the word “fraud” as it 
will help get you through some initial gatekeepers.

• Everyone involved needs to change their passwords.  If you 
can, go ahead and enable two‐factor authentication on your 
email.  This should be done before the fraud, but if not, it 
should be done when setting a new password after the fraud.

• Report the crime to IC3.gov.

• Contact us as we will help in any way we can.

• Do NOT assume your bank “will handle it.”

• File a Complaint and TRO to freeze the funds

� ��������	
�����������	���������������������������������� 	��


Most Preventable Claim:
Legal Descriptions

What to look for:

• Is a “newer, better” legal description being used in the insured transaction 
because it has been recently surveyed?  If so, specifically what has changed.

• Does the legal description close?

• Do you foresee any issues?

How to prevent legal description problems:
• Can you plat it using Net Deed Plotter or some other software?

• Sales Pitch: Net Deed Plotter (by Greenbrier Graphics, LLC) only costs $200 for a 
one time license.  It is $100 per license for additional employees.  It is a very 
simple easy and cheap way to plat legal descriptions.  I can do messy long legal 
descriptions in no time.  It plats curves and is a great benefit to many of us at Old 
Republic.  Example shown on following pages only took 5 minutes to plat:
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© 2020 OLD REPUBLIC TITLE | All Rights Reserved.

Net Deed 
Plotter: 
Before
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© 2020 OLD REPUBLIC TITLE | All Rights Reserved.

Net Deed 
Plotter: 
After
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Questions?
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Thank you for joining us for today’s seminar,
Claims: Were the Title Issues Meet the Policy

a

Before we go…
If you have any questions or concerns, please don’t hesitate to reach out to me 

via email at mbryant@oldrepublictitle.com or via phone at 601-961-4813.
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